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ESTABLISHMENTS.

BE IT ORDAINED BY THE COUNCIL, THE GOVERNING BODY OF THE CITY OF

ALBUQUERQUE:
Section 1. Section 9-5-5-4 ROA 1994 is amended to read as follows:

“§ 9-5-5-4 DEFINITIONS.
For the purpose of §§ 9-5-5-1 et seq., the following definitions shall apply

unless the context clearly indicates or requires a different meaning.
BAR. Two types of premises qualify as a bar;
(A) NON-RESTAURANT BARS. A non-restaurant bar consists of an area
in which alcoholic beverages are served for consumption by guests on the
premises and people under 21 years of age are not permitted in the bar,
except as provided by the regulations of the Alcohol and Gaming Division of
the State of New Mexico. Fifty percent or more of annual gross revenues
from the entire non-restaurant bar premises shall be realized from the sale of
alcoholic beverages in order to qualify as a non-restaurant bar. Non-
restaurant bars shall not be connected to or located within any portion of a
restaurant or on the same premises with a restaurant and shall include no
dining area. Non-restaurant bars located in a building with other businesses
shall have separate entrances and heating, ventilation and air conditioning
systems (HVAC system) from such other businesses and shall be separated
from all common passageways by solid walls that extend from the floor to
the ceiling and solid doors that shall be closed when not in use. The
operator, manager or owner of a non-restaurant bar may allow smoking in
the non-restaurant bar.
(B) RESTAURANT BARS. A restaurant bar is an area in which alcoholic
beverages are served for consumption by guests on the premises and is
located in the same premises with a restaurant. The operator, manager or
owner of a restaurant bar shall designate the restaurant bar area. Under no
circumstances shall the designated restaurant bar area exceed in size the
smokefree area in that restaurant. Moreover, the designated restaurant bar
area shall not include the entry lobby, waiting areas, restrooms, or areas
where minors may customarily congregate in that restaurant. The bar area
shall be designated so that nonsmoking customers can receive all services
provided by that restaurant without walking through the smoking area. To
qualify as a restaurant bar fifty percent or more of annual gross revenues
from the restaurant bar area shall be realized from the sale of alcoholic
beverages. The operator, manager or owner of a restaurant bar may allow
smoking in the restaurant bar area, provided that the restaurant portion
outside of the separate restaurant bar area shall be a non-smoking area.
Within one year of the effective date of this ordinance, the operator, manager
or owner of any restaurant bar shall cause the restaurant bar area to be
separated with a separate HVAC system from the remainder of the
restaurant as required in this ordinance or the restaurant bar shall be
smoke-free.



(C) No portion of a restaurant having only a restaurant license, as
described in Section 60-6A-4 NMSA 1978, shall qualify as a non-restaurant
bar or as a restaurant bar.

BOWLING ALLEY CONCOURSE. An area, such as is customarily found in
bowling alleys, that is not in the direct area commonly referred to as the settee
(where the bowling activity is performed, but rather as an overlook area.

COMMON AREA. Any enclosed area designated or otherwise allowed to be
used for the mutual enjoyment of the general public or for customers or patrons
in general.

DINING AREA. Any enclosed area containing a counter or tables upon
which meals are provided. Any outdoor dining area is excluded.

ENCLOSED AREA. Any area closed in by a roof, and solid walls except for
windows, doorways, and passageways.

EMPLOYEE. Any person who is employed by an employer in consideration
of direct or indirect wages or profit, and any person who volunteers his or her
services to a nonprofit entity.

EMPLOYER. Any person, partnership, corporation, including municipal
corporation, or non-profit entity, who employs the services of one or more
individual persons.

MAYOR. The Mayor or his designated representatives.

PLACE OF EMPLOYMENT. An enclosed area under the control of an
employer intended for occupancy by employees during the course of their
employment, including, but not limited to, work areas, lobbies, reception areas,
offices, conference and meeting rooms, employee cafeterias and lunchrooms,
classrooms, auditoriums, hallways, stairways, waiting areas and rest rooms.

PRIVATE CLUB. Any nonprofit group, including fraternal organizations, and
an auxiliary or subsidiary group organized and operated under the laws of this
state with a membership of not less than fifty members who pay membership
dues at the rate of not less than five dollars per year and who, under the
constitution and bylaws of the club, have all voting rights and full membership
privileges, and which group is the owner or lessee of premises used
exclusively for club purposes; and which group is operated solely for
recreation, social, patriotic, political, benevolent or athletic purposes; and the
club has been granted an exemption by the United States from the payment of
federal income tax as a club under the provisions of Section 501 of the Internal
Revenue Code of 1986, as amended.

PUBLIC PLACE. Any enclosed area to which the public is invited or in

which the public is permitted, not including the offices or work areas not

entered by the public in the normal course of business or other use of the
area. A private residence is not a "public place" unless it is used as a child
care, adult day care, or healthcare facility.

PUBLIC TRANSIT DEPOT. An enclosed area for the purchase of tickets,
boarding or public waiting for the use of public transportation.

RESTAURANT. Any coffee shop, cafeteria, private and public school



cafeteria or eating establishment, and any other eating establishment which
gives or offers for sale food to the public, patrons or employees, as well as
kitchens and catering facilities in which food is prepared on the premises for
serving elsewhere, except that the term “restaurant” shall not include a non-
restaurant bar and the area designated as the bar meets the requirements of a
restaurant bar as defined in this ordinance. No portion of a restaurant having
only arestaurant license, as described in Section 60-6A-4 NMSA 1978, shall
qualify as a non-restaurant bar or as a restaurant bar.

RETAIL TOBACCO STORE. A retail store utilized primarily for the sale of
tobacco products and accessories and in which the sale of other products is
merely incidental.

SMOKEFREE. That there shall be no smoking within an enclosed area.

SMOKING. Inhaling, exhaling, or burning any lighted cigar, cigarette, pipe or
other combustible tobacco product.”

Section 2. Section 9-5-5-5 ROA 1994 is amended to read as follows:

“§ 9-5-5-56 PROHIBITION OF SMOKING IN PUBLIC PLACES.

Subject to the exceptions provided in §§ 9-5-5-1 et seq., smoking shall be
prohibited in all public places within the city including, but not limited to, the
following:

(A) Elevators.

(B) Buses and other means of public transit under the authority of the
city; taxicabs; and ticket, boarding, and waiting areas of public transit depots;
provided, however, that this prohibition does not prevent the establishment of
enclosed separate waiting areas for smoking.

(C) Restrooms.

(D) Those public places within shopping malls, business establishments,
office buildings, offices, retail stores, banks, sports arenas, aquariums,
galleries, libraries, and museums.

(E) Restaurants.

(F) Bingo playing rooms where the bingo games are licensed under the
New Mexico Bingo and Raffle Act; provided, however, this prohibition shall not
apply to a separate area or areas within the playing rooms designated as
smoking areas that contain a maximum of 70% of the of the enclosed area
seating capacity of the establishment.

(G) Any public place which is primarily used for, or designed for the
primary purpose of exhibiting any motion picture, stage, drama, lecture, musical
recital or other similar performance, except that performers may smoke on a
stage or a motion picture or television set when such smoking is part of a
stage, motion picture or television production.

(H) Every room, chamber, place of meeting or public assembly under the
control of the city during such time as a public meeting is in progress.

(1) Waiting rooms, hallways, wards and patient rooms of health facilities
and public places housing health related meetings open to the public,
including, but not limited to, hospitals, clinics, physical therapy facilities,



doctors' offices, and dentists' offices, except when prescribed for patients in
patient rooms of hospitals by physician's order, or allowed by an organization
responsible for organizing meetings or functions open to the public which have
as their primary purpose the treatment of, or recovery from substance abuse or
addiction.
(J) Polling places during city elections.
(K) All common areas of the Albuquerque Convention Center. If a private
party leases either the entire Convention Hall or Exhibit Complex, that party
shall be allowed to determine the smoking regulations for the duration of
their lease for those areas.
(L) All Albuquerque airports. The smoking and non-smoking
requirements established in this ordinance for bars and restaurants shall
apply to bars and restaurants located in airports. All offices and exclusive
leasehold areas within the airports which are not public places will abide by
smoking regulations herein established for places of employment.
(M) Bowling alley establishments, other than bowling alley concourses
designated as smoking areas.
(N) The grounds and all buildings within the Albuquerque Biological Park
including the Rio Grande Zoo, Aquarium and Botanical Gardens.
(O) Licensed child care and adult day care facilities.
(P) Atleast 75% of guest rooms in hotels and motels shall be designated
as smokefree.
Section 3. Section 9-5-5-8 ROA 1994 is amended to read as follows:
“§ 9-5-5-8 WHERE SMOKING NOT REGULATED.
Notwithstanding any other provision of §§ 9-5-5-1 et seq. to the contrary, the
following areas shall not be subject to the restrictions of §§ 9-5-5-1 et seq.:
(A) Non-restaurant Bars.
(B) Retail tobacco stores.
(C) Enclosed areas within restaurants, hotel and motel conference or
meeting rooms and public and private assembly rooms while being used for
private functions; provided that smoke from these places does not infiltrate
into areas where smoking is prohibited under the provisions of this
ordinance.
(D) Private clubs.
(E) Private residences, except when used as alicensed child care, adult day
care or health facility.
(F) Hotel and motel rooms that are rented to guests and are designated as
smoking rooms; provided however, that not more than 25% of rooms rented
to guests in a hotel or motel may be so designated.
Section 4. Section 9-5-5-6 ROA 1994 is amended to read as follows:
“§ 9-5-5-6 REGULATION OF SMOKING IN PLACES OF EMPLOYMENT.
(A) Itshall be the responsibility of employers to provide that their places
of employment meet the requirements of §§ 9-5-5-1 et seq.
(B) Each employer having a place of employment located within the city



shall adopt, implement, post and maintain a written smoking policy which
shall provide that all common work areas, conference and meeting rooms,
offices, lobbies, reception areas, auditoriums, classrooms, elevators,
hallways, medical facilities and restrooms shall be smokefree.
(C) No provision herein shall prevent an employer in a business
otherwise exempted from regulation under the provisions of this ordinance
from providing that the entire place of employment shall be smokefree, or
soliciting the opinions of all the employees in the place of employment by
poll, vote, or other appropriate method, regarding the further restriction of
smoking in the place of employment.
Section 5. Section 9-5-5-11 ROA 1994 is amended to read:
“§ 9-5-5-11 ENFORCEMENT.
(A) Enforcement of §§ 9-5-5-1 et seq. shall be by citation from the Fire
Department or the Police Department or other agency designated by the
Mayor.
(B) Notice of the provisions set forth in this ordinance shall be given to all
applicants for a business license in the City of Albuquerque.
(C) Any person may register a complaint under this ordinance to initiate
enforcement with the designated City of Albuquerque enforcement agency.
(D) The designated enforcement agency may, while an establishment is
undergoing otherwise mandated inspections, inspect for compliance of this
ordinance.”
Section 6. Section 9-5-5-99 is amended to read:
“§ 9-5-5-99 PENALTY.
Any person who violates any provision of §§ 9-5-5-1 et seq. shall be
guilty of a petty misdemeanor punishable by:
(1) Afine of one hundred dollars ($100) for the first violation of this
ordinance within any consecutive twelve month period.
(2) Afine of two hundred dollars ($200) for a second violation of
this ordinance within any consecutive twelve month period.
(3) Afine of five hundred dollars ($500) for the third and each
subsequent violation of this ordinance within any consecutive twelve
month period.”
Section 7. The following new section is enacted to read:
VENTILATION AND SEPARATION REQUIREMENTS.
(A) EXISTING VENTILATION. The existing HVAC systems located in all
restaurant bars shall be adjusted to assure that the return flows are at a
maximum level for the removal of smoke. Such adjustment shall include, but
not be limited to relocation of HVAC system exhaust units when insufficient
ventilation exists. The city's Chief Building Official shall determine the
sufficiency of such existing HVAC systems. Owners, managers and
operators of restaurant bars shall make such HVAC system adjustments as
of the effective date of this ordinance. The HVAC system adjustments
required in this paragraph shall not include the separation of HVAC systems



during the first year after the effective date of this ordinance.

(B) VENTILATION TRANSITION PERIOD. All premises on which smoking
is allowed shall be renovated to meet the HVAC system requirements
established by the city's Chief Building Official. To the extent such
requirements established by the city's Chief Building Official exceed the
HVAC system capabilities that exist on a premises, the owners, managers
and operators of businesses and organizations existing and operating a
premises that includes a smoking area at the time this ordinance goes into
effect shall meet the city's Chief Building Official's HVAC system
requirements within one year after the effective date of this ordinance. The
minimum HVAC system that shall be installed within one year of the effective
date of this ordinance, shall be separate from any other premises or
business.

(C) NEW AND RENOVATED PREMISES. Owners, managers and
operators of businesses and organizations operating on premises that
include a smoking area that begin the operation of business or the
organization's activities on a premises after the effective date of this
ordinance shall comply with the HVAC system requirements of the city's
Chief Building Official prior to the use of such premises, including
installation of a HVAC system that is separate from that of any other
business or premises. This requirement shall apply to both new and
renovated premises for which a city issued building permit is required.
Compliance with the HVAC system requirements established by the city's
Chief Building Official shall be a condition for receiving a certificate of
occupancy.

(D) SEPARATION OF SMOKING AREAS. Within one year of the effective
date of this ordinance, the operator, manager or owner of all restaurant bars
shall cause the restaurant bar area to be separated from the remainder of the
restaurant by solid walls that extend from the floor to the ceiling. All
passageways into the restaurant bar area shall have solid doors that shall
be closed when not in use. The operator, manager or owner of a restaurant
bar who does not meet these separation requirements shall not allow
smoking in any portion of a restaurant bar upon the expiration of one year
after the effective date of this ordinance.

Section 8. The following new section is enacted to read:

REASONABLE DISTANCE. Smoking is prohibited within a reasonable

distance outside any entrance, including doors, windows, and ventilation
system openings of an establishment where smoking is prohibited. A separate
outdoor smoking area may be established, providing that patrons are not
required to walk through the smoking area to gain entrance to the business,
and that tobacco smoke does not enter the building through entrances,
windows, ventilation systems, or other means.

Section 9. The following new section is enacted to read:
REGULATIONS. The Mayor may promulgate rules and regulations to



implement the provisions of this ordinance.

Section 10. The following new section is enacted to read:

NONRETALIATION. No person or employer shall discharge, refuse to hire,
or in any manner retaliate against an employee, applicant for employment, or
customer because that employee, applicant, or customer exercises any rights
afforded by this ordinance or reports or attempts to prosecute a violation of this
ordinance.

Section 11. SEVERABILITY CLAUSE. If any section, paragraph, sentence,
clause, word or phrase of this ordinance is for any reason held to be invalid or
unenforceable by any court of competent jurisdiction, such decision shall not
affect the validity of the remaining provisions of this ordinance. The Council
hereby declares that it would have passed this ordinance and each section,
paragraph, sentence, clause, word or phrase thereof irrespective of any
provision being declared unconstitutional or otherwise invalid.

Section 12. COMPILATION. Sections 1through 10 shall be incorporated in
and made part of the Revised Ordinances of Albuquerque, New Mexico,

1994.

Section 13. EFFECTIVE DATE. This ordinance shall take effect 90 days
after publication by title and general summary.
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